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and in accord with the principal case. Pangburn v. Bull, 1 Wend. (N. Y. ) 345 ; 
Willard v. Holmes, 142 N. Y. 492 ; Closson v. Staples, 42 Vt. 209 ; Antcliffv. June, 
81 Mich. 477, 21 Am. St. Rep. 533, and note ; Smith v. Burruss, 106 Mo. 94 ; 
Woods v. Finnell, 13 Bush (Ky. ) 628 ; note to WiUiams v. Hunter (N. C), 14 
Am. Dec. 601; note 44 Am. Eep. 343. 

The English rule obtains in a few of the States. Bits v. Meyer, 40 N. J. L. 
252 ; Terry v. Davis, 114 N. C. 31; Muldoon v. Pickey, 103 Pa. St 110 ; Smith v. 
Hintrager, 67 Iowa, 109. 

Criminal Law — Continuance — Discretion of Trial Court. — Where a 
defendant, charged with a capital crime, made affidavit as to the absence of 
witnesses who would testify to an alibi and also explain the possession of money 
found on his person, nothing being disclosed to indicate that this had any 
significance in connection with the charge, and the falsity of certain statements 
in his affidavit haying been established by counter affidavits, Held, That there 
was no abuse of discretion in the action of the trial court refusing a continuance. 
Hardy v. U. S. (U. S. Supreme Court, June 2, 1902). 

Per Mr. Justice Brewer : 

"Under these circumstances it seems to us clear that the court did not abuse 
its discretion in refusing a continuance. It is true the trial was held in a remote 
part of the nation (Alaska), and where facilities for securing the attendance of 
witnesses were not as great as in more thickly settled portions ; but it is also 
true that many of the witnesses for the government were engaged in prospecting, 
men without settled abodes, and whose attendance at subsequent terms it might 
have been difficult to secure, and it must have been perfectly obvious to defendant 
and his counsel that the longer he could postpone the trial the greater the 
probability of the absence of witnesses against him. It was the right of the 
court to consider all these matters, and when it appeared clearly from the testi- 
mony that some of his statements were false, the court might well have con- 
cluded that no reliance was to be placed on the others." 



Telegraph Companies — License Taxes. — The imposition of a reasonable 
annual license for each pole and mile of suspended wire erected within the limits 
of a borough is a legitimate exercise of the police power delegated to cities and 
towns; and this although no messages are sent or received in the borough. 
Borough of Taylor v. Postal Telegraph Cable Co. (Pa. ), 52 Atl. 128. Citing AUen- 
toum v. Western Union Tel. Co., 148 Pa. 117, 33 Am. St. Rep. 820. The reason- 
ableness of the charge is a question for the courts, and is not to be measured by 
the value of the poles and wires or of the land occupied, nor by the profits of 
the business. The elements which enter into the charge are the expense to the 
borough of issuing the license, and of municipal inspection, regulation and 
police surveillance. Citing Chester v. Telegraph Co., 154 Pa. 464; Philadelphia v. 
Telegraph Co., 167 Pa. 406; Borough of New Hope v. Telegraph Co., 52 Atl. 127. 

In the case last cited, it was further held that the ordinance imposing the tax 
is not in violation of the commerce clause of the Constitution. After citing 
fully the cases sustaining the general principle first above stated, the court said: 
"In many of the foregoing cases the license fee was the same as that imposed 
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in the ordinance under consideration. In none of the cases wag the ordinance 
declared void for unreasonableness, although it was inferentially conceded that 
a case might arise where the license fee would be so grossly disproportioned to 
the burden imposed upon the municipality in consequence of the election and 
maintenance of the poles and wires as to warrant the court in presuming that 
the ordinance was a revenue measure, not a police regulation. None of the 
cases laid down a fixed and invariable rule by which that question is to be de- 
termined, but, after a comparison of the facts developed on the trial of this case 
with the facts of some of the cases above cited, we have been led to the conclu- 
sion that the court would not have been justified by the precedents in declaring 
the ordinance void." See also City of St. Louis v. W. U. Tel, Co., 148 U. S. 92, 
149 U. S. 465. 



Bills of Lading — Bakes — Liability fob Breach of Shipper's War- 
banty. — Discussion of the ruling in Finch v. Gregg (N. C), 49 L. R. A. 679, 6 
Virginia Law Registeb, 710, that an assignee of a bill of lading with draft at- 
tached, is held liable, if he receives payment of the draft, in an action for the 
return of the money, in case the property covered by the bill does not comply 
with the contract, has occupied at different times a score of pages of the Regis- 
ter. On page 392, Vol. IV, favorable comment was made upon the case of 
Landa v. Lattin (Texas), 46 S. W. 48, following Finch v. Gregg. In the case 
of BrinUey v. State Bank of Carlyle, 6 Virginia Law Register, 778, a contrary 
ruling of Judge Wm. B. Martin, of the Law and Chancery Court, of Norfolk, 
was reported in full, with an editorial note, withdrawing the previous approval 
of Landa v. Lattin, and expressing concurrence with the views of Judge Martin. 
This was followed in Vol. VII (p. 65) with a notice of Talerton v. Bank (Iowa), 
50 L. R. A. 777, rejecting the doctrine of Finch v. Gregg. 

The latest contribution to the subject is to be found in Russell v. Smith Grain 
Co. (June 16, 1902), 32 South. 287, in which the Supreme Court of Mississippi 
approved outright Landa v. Lattin and Finch v. Gregg, the opinion of the court 
consisting entirely, with the exception of two paragraphs, of a quotation from 
the opinion of the Texas court in the former case. It recognizes that "there 
are cases to the contrary of our view'," but states that "they clearly fail to ap- 
prehend the true nature of the transaction;" that "they have dealt with half 
the transaction — not the whole of it. They have looked to the draft, not to the 
bill of lading." 

With these conflicting views upon a subject of great interest in banking and 
mercantile circles, a statute or a decision of the Supreme Court of the United 
States, setting the matter at rest one way or the other, is a great desideratum. 
An attorney asked by a bank for advice as to whether it would be liable to a 
buyer for breach of its assignor's contract under circumstances like those men- 
tioned, would be compelled to make the guarded reply. " It depends altogether 
upon the State to which the shipment is made. If it be to North Carolina, Mis- 
sissippi or Texas, yes; if to Iowa, no." 



Criminal Law — Argument of Counsel. — In a prosecution for murder in a 
State where the jury are allowed to fix the penalty at death or imprisonment, 



